STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE

CROCKETT CAPITAL CORPORATION,
Plaintiff,

V.

INLAND AMERICAN WINSTON HOTELS,
INC. AND WINN LIMITED
PARTNERSHIP,

Defendants.

Civil Action No.: 08-cvs-000691

DEFENDANTS’ OPPOSITION TO
PLAINTIFF’S MOTION FOR DETERMINATION OF CLAWBACK DISPUTE

Defendants Inland American Winston Hotels, Inc. and Winn Limited Partnership
(collectively, “Inland”) submit this opposition to the Motion for Determination of Clawback
Dispute filed by Plaintiff Crockett Capital Corporation (“Crockett Capital”). Crockett Capital
asserts that, despite Inland’s request pursuant to the clawback provision of the Court’s Case
Management Order that Crockett Capital destroy certain privileged documents that were
inadvertently produced during discovery, Crockett Capital should be permitted to use those
documents in the course of this litigation. Crockett Capital’s request should be denied. The
documents that are the subject of this dispute are subject to the attorney-client privilege and/or
work product doctrine. (The entries on Inland’s privilege log that address the documents at issue
here are attached hereto as Exhibit A.) As such, they fall within the purview of the clawback
provision.

Crockett Capital first contends that no privilege applies because Inland employee John

Brown disclosed the documents to a consultant or to his wife and/or daughter. This argument is
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incorrect. As an initial matter, disclosure of an otherwise privileged communication to a third
party does not automatically waive the attorney-client privilege. See, e.g., 1 Brandis & Broun on
North Carolina Evidence § 129 (6th ed. 1988); Atwood v. Burlington Indus. Equity, Inc., 908 F.
Supp. 319, 322 (M.D.N.C. Jan. 11, 2007). As these sources demonstrate, a party does not waive
_ its privilege by disclosing the information to someone with a common interest where there was a
reasonable expectation of confidentiality. | See id. No employment relationship is required if
there was a reasonable expectation of confidentiality. Atwood, 908 F. Supp. at 322. Plaintiff
attempts to distinguish this precedent as applying to in-person meetings as opposed to written
communications. The application of those principles to the facts at issue here, however,
demonstrates that the documents maintained their privileged character. As the courts have held,
“[t]he key question is whether, despite the presence of the third party, the client reasonably
understood the conference to be confidential.” Id. Crockett Capital does not (and cannot) offer
any support for the notion that Mr. Brown did not intend for these documents to be kept
confidential.

Crockett Capital next contends that Mr. Brown is part of the “management” of Inland and
therefore had the authority to waive the privilege on behalf of the company. Crockett Capital
relies principally upon Jonathan Corp. v. Prime Computer, Inc., 114 F.R.D. 693 (E.D. Va.
1987). Jonathan, however, presents very different circumstances than those presented here. In
Jonathan, an employee of the defendant voluntarily provided a copy of a privileged
memorandum fo the plaintiff. As the court in Jonathan stated, “Prime cannot now disclaim the
voluntary disclosure of the document to Jonathan by the very individual Prime had designated to
deal with Jonathan on the matter . .. .” Id. at 700. That the document was sent to the plaintiff by

the defendant was a central part of the court’s holding. Here, Mr. Brown sent the privileged
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information to his family — not an adversary. Unlike the defendant employee in Jonathan,
Mr. Brown did not have actual or apparent authority from Inland — the holder of the privilege —
to disclose that information to his family. Inland never acquiesced in or ratified Mr. Brown’s

disclosures. Indeed, as soon as Inland learned of these disclosures, Inland told Mr. Brown that

- - —such disclosures were inappropriate and took immediate steps to limit the consequence of such

disclosure.

Finally, as to those documents protected from disclosure by the work product doctrine,’
courts have routinely recognized that this privilege only is waived by disclosure to third parties
when the disclosure “substantially increased the opportunities for potential adversaries to obtain
the information.” 8 Charles Alan Wright et al., Federal Practice & Procedure § 2024 (1994); In
re Copper Market Antitrust Litig., 200 F.R.D. 213, 221 n.6 (S.D.N.Y. 2001). The documents at
issue here, as Plaintiff concedes, were not disclosed to adversarial parties, but rather to members
of Mr. Brown’s family. Because the purpose of the work product doctrine is to protect material
from an opposing party in litigation, and not necessarily from the rest of the world generally, the
doctrine’s concerns are not implicated by a disclosure — such as the one here — that does not
increase the risk of adversarial intrusion into an attorney’s zone of privacy. Even the treatise
cited by Plaintiff supports this result. The third parties to whom these disclosures were made
have interests aligned with those of Mr. Brown and Inland, and certainly do not have interests

aligned with Crockett Capital.

! Plaintiff identifies a November 27, 2007 document with the Bates label “IAWH 0068523 and states that the
document is not subject to the work product doctrine since it was prepared “some months before this litigation
began.” It is black letter law, however, and Plaintiff concedes, that the doctrine applies not only to documents
created during the litigation, but also to documents created “in anticipation of litigation.” That this document was
created prior to the filing of a complaint, therefore, is inconsequential.
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For these reasons, Inland respectfully requests that the Court find that the documents at

issue contain privileged information and are subject to the clawback provision in the Court’s

Case Management Order.

Rule 15.8 Certificate

Inland hereby certifies that this brief complies with Business Court Rule 15.8.

Dated: June 18, 2009

CHAR2\1184914v1

Respectfully submitted,

/s/ Scott M. Tyler

Scott M. Tyler

Moore & Van Allen PLLC
100 North Tryon Street
Suite 4700

Charlotte, NC 28202-4003

Jeffrey Herschman
Melissa Rubin Roth
DLA Piper US LLP
6225 Smith Avenue
Baltimore, MD 21209

Attorneys for Defendants
Inland American Winston Hotels, Inc. and
Winn Limited Partnership



I HEREBY CERTIFY that the foregoing Defendants’ Opposition to Plaintiff’s Motion

for Determination of Clawback Dispute has been served upon each of the parties to this action

CERTIFICATE OF SERVICE

via the Business Court’s electronic filing system as follows:

John R. Wester

Louis A. Bledsoe, 111

Richard C. Worf

Robinson, Bradshaw & Hinson, P.A.
101 North Tryon Street, Suite 1900
Charlotte, NC 28246

Richard T. Boyette

Paul S. Holscher

Cranfill, Sumner & Hartzog, LLP
P. O. Box 27808

Raleigh, NC 27611-7808

Dated: June 18, 2009 /s/ Scott M. Tyler
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Scott M. Tyler



| ebed

1onpold YoM [@sunod| woo'joe® Lqpsi B\ ‘UMOIg|  UYOP ‘UMOIg|8002Z/2/€ €€28900| €£28900
10 1senbal ayj 1e paiedald ugsspn weuying HMVI HMVI
Buipiebal uoneiodio) [eyde) 13ex201)
0} Jeys| Jelp psyoene Bujuiaouod |lew3
10onpold YoM uoIssiLgNs 4oy NQAY Bujuseouod adinpe BIN ‘Umoig| uyol ‘umoig|800z/8L/L 1€28900| 1€28900
“usi|n Asulony [eBa) Buipinoid pue Bupjees uleyo jiewq HMVI HMMVI
juelD Aeuiony uoljejuswinaop Yol Nad joy ‘usyeaml | uyor ‘umold|800Z/S1/) 0€28900| 0€£¢8900
Buiuiesuoo soiape [eBa| BuiAelsl ueyo lews HAMVI HMVYI
sy Asulopy uoljeluswnoop Joiv Nay yor ‘ouuep Joy ‘usleam] | uyor ‘umolgigo0z/SL/L 6228900| 6¢28900
Buluteouos aoiape {ebg| Bulkejal uieyd |rewq] HMVI HMVI
onpoid Y40 uisspn weyang uyop ‘umoug| uyor ‘umo.g|800z/Liv G228900| G2¢8900
qualo Aeulony| Buiuleouoo adiape 86| BuiAeial uieyo jlew] ‘woojoe® /qpsiu HMVI HMVI
abaj|IALd jo9lqnsg o] paido) ol woa4 ajeq pug po.d| uibag
’ poud

V Haux3




Z obed

1Npold 340 URSOM BIN ‘umolg| uyop ‘umolg|8002/v/e 6£28900| 6£28900
quslD Asulony weying Buipiebal uoneiodio) [ended HAMVI HAMVL
11950019 0] J2ya| HeJp Bujuissuod soape
|eba)| Buipiaoad pue Bupjess uleyo jlew3
19NpP0Jd MO [9SUN02 JO jSanbal ay} Je paledald ulsspA woooe®@/qpsiw| uyof ‘umold|800zZ/c/E 8£28900| 8£28900
weyinq Buipiebal uoieiodio) [euded ‘el ‘umolg HMMVI HMVI
1190049 0] Jaya| Jelp Buiuiasuod jlewy
19Np0oId Y40/ [2suno9 Jo jsenbal sy} je patedaid 0£28900| 9€28900
“ualn Asulony unsep wieydng BuipieBal uojelodio) HMVI HMVI
[exded nex20.10 O} JaNs| Yelp paydeny
1onpoid YoM jesunod B ‘Umolg| Uuyor ‘umolg|800e/e/e §€¢8900| §€¢8900
qualD Aeuwlony| o 1senbal ay) 1 pasedaid uisepn weyng HAMVI HMVI
Buipiebal uoielodio) [epdes Pex204D
01 Ja119| elp payoeje Buluiaouod jlew]
19Np0oLd MIOM |[esuno? jo }sanbal oy} je pasedaid ¥€28900, +£28900
unsapn weuying Buipiebal uopelsodio) HMVI HMVI
[eyded 119X0010 0} JoY3| Yeup payoeny
obaiAllg yoolqng o] paidon ol wold ayeq pug poid uwbag
poid

Vv Hqiyxg




¢ abed

juayD Asuiopy JoejjuoD sales Yoy 100G ‘jjleddiii4| uyor ‘umo.d 8002/S1L/G 1628900| 1528900
K [@deyn 0} Juawpuawe BuiuIaouod 92JApE ‘wo] ‘mobByy HMVI HMVI
{ebs| Buipinoid pue Bupjass uleyd |lewg
juen) Aeulopny JoBHUOD SBjes O Wwoo'joe@qpsSIW|  uyop ‘umo.d|8002/SL/S 0628900 0528900
[ItH [2deyn 0} Juawpuswie Bujuledouoo 8dlApe HMVI HMVI
[eBe| Buipiaoud pue Bupjaes uleys |lew3
1onpold 310N Jue|dwoo yeip Buiuisdouod soApe BIN ‘umolg| Uuyor ‘umold|800z/S/e S¥28900| S¥Z8900
“qualD Asuiony [eBa) Buipiaold pue Buipyeas uteys jlewg HMVI HMWVI
10NpoId HIOM uissmn BN ‘umolg| uyor ‘umolg|800z/v/e €428900| €¥28900
quayD Asulony weylng Buipiebal uoljeiodiod jended HMVI HMVI
119X0019 0] Jo1a| Leup Bujuiaouod adlApe
[eBa| Buipiaold pue Bupeas uteys jlewq
1oNpoid IO unssn BIN ‘umolg| uyor ‘umoig|8002/v/E 2v28900| 2728900
qusi|D Asuiony weying Buipiebal uonjelodion eyden HMVI HMVI|
1N9)0010) 0} 19)19] Jeup Bujuiasuod aolape
jebo| Buipiaoad pue Bupjeas uieyo jlew]
abajiAld yo3lqnsg o} paidosn o wo. aleq pug poid| uibag
po.id

v uqyx3




y abed

onpoid 3IoM Ssiwsip 0} uojjow 0} uofsoddo woo’joe@ LapsIw|  Uyor ‘umold|8002Z/¢/S 1828900} 1828900
queln Asulopny| Bululasuod aoiape [ebs| Bulkefas ureyo jlewy HMVI HAVI
juslD Asulopy JOBJUOD sajes YOIy ,Wioo'joe® Lqpsiw, 800¢/S1/S | 9S28900| SS5¢8900

IH 12deyn o} 1uswpuswe Bujulaouod aolApe HMVI HMYI
[ebaj Buipirocid pue Buiyeas uleyo jlewy
JusIO Asuiony Joeljuod so|es Holy ,woo'joe®@gpsiw,] uyor ‘umoig|800¢/5L/G | ¥SZ8900| ¥5¢8900
(iH tedeyn o3 Juswipuswe Bujuladuod aolape HMV! HMYI
[eba| Buipinoid pue Bupess ueys jlewg
juslD Asulony Joeqjuod ss|es JoNy woojoe® gpsiw| uyor ‘umolgqg00¢/S1/G | £€528900| €5¢8900
[ItH ledeyD o} Juawipuawe Buiusdouoo adlape HMVI HMVI
[eBa| Buipinoid pue Bupdas uleyod |lewq
el Asulony Joenuod ssles JoY Wwoo'|0e® /gpsiW| uyor ‘umolg|8002/SL/S | 2528900, 2528900
(4 [edeys o0} Juswipuswe Buluiesu0d aoIApeR HMVI HAMVI
[ebsa| Buipiroid pue Bupyses uleyo jlew3
abajiald 190lqng o] paidon ol wol4 ajeg pug poid| uibag
poid

v Haiyxg




G abed

sl Asulony joe4UOD SBlBS JOoIY uyor ‘umolg wod|800¢/GL/S | 2628900| <628900
{IIH |edeyn o} Juswpuawie BuIuIBoUOD S2IAPE ‘|]oe@ zgpsiw HMVI HMVI
jeba| Buipinoid pue Bupjees uieyo jlew3
sl Asuiopy JoequOod sofes Yoy uyor ‘umolg LUo2|800¢/SL/S 1628900 1628900
IIH [edeys o} juswpuawe Bujuiadouod adlApe ‘|loe®@ 2gpsiw HMVI HMVI
[ebe} Buipiaoid pue Bupjeas uleyo jlewsg
si|D Aeuiopny JoR4UOD SSeS |olY uyor ‘umo.g wod(8002/51/S | 0628900 0628900
[IIH 12deyn o} usuipuswe BujuIedU0D 8IApE ‘|]oe®@ zgpsiw HMVYI HMVI
[ebaj Buipinoid pue Bupass uleyo |lewg
slD Asulopy J0BlUOD S3jBS YOIV uyor ‘umoug wo2800¢/GL/S | 68¢8900; 6828900
ilH [@deyo o} Juswpuawie Bululaduod adlape ‘|loe® /qpsiw HMVI HMVYI
[eBa| Bulpinoid pue Bupjess uieyo jewd
onpoud YIoM unsspn weydng uyor ‘umoug; uyor ‘umoigd|800z/.L/y ¢828900{ 2828900
qualn Aeulony| Buiutasuod adinpe |ebBs| BulAeial uieyo jlewq ‘wod'joe® qpsiw HMVI HMVI
abonald j99[qng o] peidon ol wou4 aleq pug poid| uibag
poid

Vv Haiyx3g




g abed

juaiD Asuiony 10EHUOD SSeS YOI woo'joe®@/qpsiw| uyof ‘umolig|8002/S1/S 0058900, 0058900
{IIH |12deyn o} Juswpuauwie Bujuiaouod adnpe HMYI HMYI
[eba| Buipiroid pue Bupjaes uleyo jewsy
el Asuiopy JoBJUOD s8jes JOoIY Woo’|0e®) LgPSIW|  uyop ‘umoid|8002/51/S 668900 668900
lilH [edeyn o} uswpuswe Bujuiaduod adiape HMVI HMVI
[eba| Buipiacid pue Bujaas uieyo igw3
sl Asulopy JoB.JUOD s3fes YOI W00’ |0e®@)/qpsiw,|  uyop ‘umoig|800g/S /S 861%8900; 86%8900
HIH [edeyd 03 Juswipusue BujulaouoD SoIApEe HMVI HMVI
[e63| Buipiaoid pue Bupjsas uleyo lews
JusljD Asulopy joequoo ssjes Jjoly JWoo’|0e@) LqpsiW,|  uyor ‘umolq|800z/Si/S /6%8900| Z26¥8900
{IIH 12deyn o3 Juswpuaule Bujulsduod asiApe HMVI HMYI
[ebo| Buipinoid pue Bupdss uieyd jlew
wen) Asulony Joequoo sajes joly LU02'|0B[D) /gpPSIwW,|  Uyof ‘umolg|800Z/G1/S 96%8900| 9678900
[IIH 12deyn o} Juswpuawie Bujuladuod adApe HMVYI HMVI
[efa| Buipiaoid pue Buiysas uleyd jlew]
abojinld j09lqng o] peaidon ol wo.id o)eq pu3g pold| uibag
poid

Vv Hqiyxzg




J abed

oNpoid YI0M ulsap eI\ ‘umoig| uyor ‘umolid|8002/€/€ 0158900, 0158900
qusi|o Asulony weydng Buipsebal ucijeiodion [eyde)d HAMYI HAVI
118)0040 0} Jaye| Jelp Bululaouod aoape
[efa| BuiAejas pue Buipinold uieyd lew3
10Npold YI0AA uise M weying Buiplebal BIA ‘UMOIG| UUOf ‘UMOI]|8002/Y/E 2068900 2058900
“uann Asulony uonelodion [eudes 18x0049 0} Joys| yelp HMVI HMYI
Buiuieouod aoinpe [eba| Buikelal ueyod jewg
10onpoid 3IoAA use M weyng BuipieBal Bl ‘Umoig| Uuyop ‘umolg 800Z/v/E 9058900, 9058900
‘Jusyd Asuiopy uopjeiodio) [eyded }@X2010 0} Ja)i8| Jeip HMVI HMVI
Buiuiaouod aoiape [eba| BuiAejal uieyo jlewq
jsljD Asuiopy 1oB4JuUOD soes oY woo’|oe@qpsiw|  uyor ‘umolg|800¢/S /S 2098900| 2058900
[IiH 12deyd o1 Juswpuswe Bujuladuod asiape HMVI HMVI
{eBa} Buipinold pue Bupjaas uieyd jlewly
sy ) Asulony JORAHUOD S3jes Yoy 10og ‘lijeddiiy| uyor ‘umoid|8002/51/S 10S8900| 1098900
[IH 1odeyD o} Jusuipusule Bujulaouod asnpe ‘wio] ‘mobBui HMVI HMVI
jebaj Buipinoid pue Buiyess uleyd jlew3
abajiALd yoalgng o] paidon ol wo.i4 ajeq pu3g poud| uibag
poid

V Hqiyx3




g obed

1oNpold YOM [9suUno9 Jo }sanbal ay} je paledaid 9168900, 9158900
unsep\ weying Buipaebal uonetodio) HMYI HMVI
[ejideD #8X0010 O} JaRs| Yelp paydenRy
onpoud YIom [esunod| Wwoo'|oe® Lqpsiw BIN ‘Umolg| uyor ‘umolg|800¢e/ /e G1G8900| G158900
10 1senbal ay} je pasedald uyseopn weydng HMVI HMVI
Buipiebas uonelodion jeuded N8x201)
0] lapg| Lelp payoeje Buiuieouod jiews
19Npold YOA fosunod Jo jsanbai ay} je paiedaid 7168900| 1598900
unsep weying Buiptebol uonesodio) HMVI HMVI
[eyideD 1830010 O} JoY8] Yeip paydeny
1oNpodd %0 [9sunod BIA ‘umolg| uyor ‘umolg|8002/¢/E €158900| £158900
0 1senbal ay; je paledaid unsapn weying HMVI HMYI
Buipiebal uoiieiodion [epded pey204D
0] Jans| yelp paysene Buluiaouoo jlew
19NpoId MOA|  [BSUNO0D 4O Jsenbai ey} je patedaid unsapm wod'joe® /gpsiw|  uyop ‘umoig|800z/c/e 1468900, 1168900
weying Buipsebal uonelodio) [eyden ‘eI ‘umolg HMVI HMVI
na)001) 0} 1ays| Yelp Buiuiasuod jewlj
abajiallg jo9lqng o] paidon o] wiod4 ajeq pugj poid| uibag
po.id

v Hayxa




6 abed

JusliD Asulopy uoljeusLUINOOop HOlv NAdY joy ‘usjeam| | uyor ‘Umolig|800Z/vL/L 22598900| ¢¢S8900
Buiuiaouo9 aoiApe [eBs| Buike|al uieyo lewsy HAMVI HMVI
npold YoM Juawisses Yol NAA Jloy ‘usjeamy | uyor ‘umolig|800z/YL/L 12S8900| L2S8900
quaein Asulony! Bululesuod adiape [eba) Bulelel ureyo (lewg HMVI HMVI
10Npold oM uolssiwgns Joly NQy Buluiaouod sdinpe BIN ‘Umoig| uyop ‘umolg|800c/LL/L 0258900| 0¢S8900
‘usl|D Asulopy jebaj Buipiaaid pue Bupyess uieyo jlewy HMVI HAMVI
10Npoid YI0M juie|dwod yeup payoeny 6168900| 6158900
qualjD Asulony HMVI HMVI
1onpoid HIoM Jule|dwiod yelp payoepe Buiuiaouod uoo'sul|  uyof ‘umoig|8002/¢Z/¢ | 8158900| 8158900
Jusl|D Asusopy aoiApe [efis| Buipirold uleyo jlew3 -sle@umouqp, HMVI HMVI
abajiAlld 100lqng oy paidon ol wol4 ajeq pu3 polid| uibag
poid

V Hqiyxg




0l obey

1oNpodd oM juswiesea Yol NAH Har ‘ouuepy joy ‘usjedam| | uyor ‘umolid|800Z/7L/L £268900| £258900

“ualD Asulony| Bulutesuod aoiape |ebay Buikejal uieyo lewg HAMV! HMVYI
abajAlld Jo0igng o] paidon ol wol ajeq puz poid| uibag
pold

v Hayxa




